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Mill, Holmes, Brandeis, and a True Threat to
Brandenburg
Mark Strasser*
I. INTRODUCTION

In On Libert/ John Stuart Mill offers robust protection of free
speech, although stopping short of implying that the right to speak freely
is an absolute right. He suggests that an important aspect of the analysis
regarding whether speech is protected involves the circumstances under
which it is expressed, so certain content might be criminalizcd if
communicated in one context but not in another. 2 Justices Oliver
Wendell Holmes and Louis Brandeis argue that the United States
Constitution incorporates some clements of a Mill-like analysis with
respect to the kinds of expression that can be criminalizcd, and their view
has been captured in important respects by Brandenburg v. Ohio. 3
During the same period that Brandenburg was decided, the Court
was working out what constitutes a true threat, i.e., an actual threat of
harm that falls outside of First Amendment protections. In one case in
the 1960s and another in the 1970s, the opinions were more focused on
what did not count as a true threat. However, more recently, the Court
has employed a true threat analysis to permit some convictions but not
others, which may mean that determining the limitations of the true
threat exception is now more important than ever.
While threats and advocacy arc similar in some respects, they differ
in others. Whether these different types of expression should receive the
same degree of constitutional protection depends upon the purposes
behind protecting different kinds of speech. Mill's analysis suggests why
punishment would be appropriate for certain kinds of statements that
might be perceived as threatening, but not for others. Regrettably, the
Court has failed to offer a coherent analysis of these issues, which means
that a potentially giant loophole has been recognized that threatens to
* Trustees Professor of Law, Capital University Law School, Columbus, Ohio. I would like to
thank Professor Vincent Samar for his helpful comments on an earlier draft. All remaining errors arc
mine.
I. JOHN STUART Mll.l., ON LIHERTY (Elizabeth Rapaport cd., Hackett Publishing Co. Inc.,
197R) ( 1859).
2. Sec id. at 53.
3. Brandenburg v. Ohio, 395 U.S. 444 ( 1969).
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eviscerate Brandenburg protections to a large extent, because some kinds
of speech plausibly construed as advocacy of illegal acts and offered
some constitutional protection under Brandenburg might also be
construed as serious threats of harm and thus not qualifying for those
.
4
same protections.
Part II of this Article discusses Mill's protection of free speech and
how some of the essential clements ofthat position reflect the protections
advocated by Justices Holmes and Brandeis that were eventually
incorporated in Brandenburg. Part III discusses the developing true
threats jurisprudence, most recently described and employed in Virginia
v. Black." The article concludes that unless the Court explains how to
differentiate between advocacy and true threats and, further, identifies
the extent to which the Constitution protects advocacy that might also be
considered a true threat, First Amendment jurisprudence will become
even more confusing and the protections of Brandenhurg will simply
disappear in many cases.
II.

A CLEAR AND PRESENT DANGER OF IMMINENT HARM

John Stuart Mill argues for robust protection of expression.
Incorporating some of Mill's insights in a series of dissenting or
concurring opinions, Justices Holmes and Brandeis offer a test to
determine whether speech is protected by the Constitution. Ultimately,
that test is reflected in Brandenburg, where the Court suggests that
advocacy of illegal activity is protected unless both intended and likely
6
to cause imminent harm. The Brandenhurg protections offer significant
protection for a category of speech, although that category has never
been adequately defined.

A. Mill's Protection ofLihertF oj"txpression
In On Liberty, Mill discusses the importance of the liberty of
thought, suggesting that such liberty is essential in the development of
7
the individual, and further, such liberty helps society to progrcss.x He
4. Sec infra notes 117 76 and accompanying text (discussing cases that would likely hav·e
been analyzed di ITerently !rom a constitutional perspective had that been understood to involve true
threats rather than incitement).
5. Virginia v. nlack, 53X lJ.S 343 (2003).
6. See Hrwulcnlmrg. Y!S U.S. at 447.

7. See MILL SllfJrtl note I. at 54 (";\s it is usel[d that while mankind arc imperfcct there
should be different opinions, so it is that there should be different experiments of living: that li·ee
scope should be given to varieties or character, short or injury to others: and that the worth or
different modes of lite should be proved practically. when anyone thinks to try them."): ,·ce also id
("If it were felt that the tree development or individuality is one or the leading essentials or \\ellbeing; that it is not only a co-ordinate clement with all that is designated by the terms civilization.
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offers a principle by which to determine when the state or society may
permissibly interfere in individuals' lives, arguing "the only purpose for
which power can be rightfully exercised over any member of a civilized
community, against his will, is to prevent harm to others. His own good,
either physical or moral, is not a sufficient warrant." 9 Thus, freedom of
thought, which only affects the thinker herself in the relevant respect,
must be respectcd. 10
Yet, freedom of thought must be distinguished from freedom of
expression, because the latter is likely to affect others in ways that the
former will not. Mill understands that the two are distinguishable, noting
that the "liberty of expressing and publishing opinions may seem to fall
under a different principle [than freedom of thought], since it belongs to
that part of the conduct of an individual which concerns other people." 11
Nonetheless, Mill reasons that freedom of expression "being almost of as
much importance as the liberty of thought itself and resting in great part
on the same reasons, is practically inseparable from it." 12
To say that liberty of thought and expression are practically
inseparable docs not mean that they must be afforded the same
protections. One can have a variety of hateful thoughts without injuring
anyone. However, expressing such thoughts may lead to great harm, and
Mill would be countenancing the production of much disutility were he
suggesting that expression is always protected regardless of its
consequences.
Mill does not argue that there is an absolute right to say whatever
one wishes. He explains that "even opinions lose their immunity when
the circumstances in which they are expressed are such as to constitute
their expression a positive instigation to some mischievous act." 13 The
suggestion that positive instigations to mischievous acts arc not protected
requires further explication. Unless properly understood, that exception
has the potential to swallow the rule because a positive instigation might
merely be understood to involve something that would have a tendency
to cause a particular result; his comment might be interpreted to permit
punishment whenever speech would have the tendency to cause harm.
instruction. education, culture, but is itself a necessary part and condition of all those things, there
would be no danger that liberty should be undervalued, and the adjustment of the boundaries
between it and social control would present no extraordinary difficulty.").
R. See, e.g., id. at 32 ("Who can compute what the world loses in the multitude of promising
intellects combined with timid characters, who dare not follow out any bold, vigorous, independent
train of thought, lest it should land them in something which would admit of being considered
irreligious or immoral''").
9. !d. at 9.
I 0. Sec id. ("Over himsciC over his own body and mind, the individual is sovereign.").
II. !d. at II.
12. !d. at II 12.
13. !d. at 53.
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Mill offers an example to illustrate what he has in mind:
An opinion that corn dealers arc starvcrs of the poor, or that private
property is robbery, ought to be unmolested when simply circulated
through the press, but may justly incur punishmt:nt when del ivcrcd
orally to an excited mob assembled before the house of a corn dealer,
14
or when handed about among the same mob in the form of a placard.

Thus, notwithstanding that the contents of an expression might be the
same in two instances, Mill suggests that one but not the other
communication may be subject to punishment.
Regrettably, Mill docs not articulate the principle justifying treating
these types of expression differently. There arc several possibilities,
although some proposed interpretations arc simply in error. For example,
it is mistaken to believe that Mill is merely distinguishing between the
1
spoken and written word, " given his distinction between that which is
circulated through the press and that which appears in the form of a
placard. Further, when Mill uses the term "placard," he is not merely
thinking of a sign held by someone at the scene; he is including within
his discussion a leaflet that is being passed around among the crowd
16
members.
Mill's principle docs not protect someone who reads an incendiary
editorial aloud to an angry mob assembled next to a corn dealer's house.
Nor docs it protect the person who distributes copies of an incendiary
editorial to such a crowd. It is for this reason that Mill qualifies the
17
protected speech as that which is "simplv circulated through the prcss."
He docs not say that anything appearing in the press is immunized
regardless of how or when it is used.
Part of the justification for protecting what was in the morning paper
from punishment is that something said in a newspaper would be less
likely to cause harm than something said to an excited mob in front of a
potential target's house. Y ct, it is also true that an individual addressing a
crowd may only reach a relatively small number of individuals, whereas
the newspaper might reach one hundred or one thousand times as many
individuals as the orator.
Suppose, then, that it could be established that publishing an
incendiary editorial in the press would be as likely to cause harm as

14.

!d.

15. See Brian Saccenti, Reccnl Decisions: "!he Unilnl S!u/es Cour/ o/.·lf!f!<'Uis ji!l· !he Fourlh
Circuil. 5X Mil. L. RI'V. 1221. 1270 71 (1999) (oriCring this understanding of' Mill's distinction)
The author argues that '"Jwlritten material. by its very nature. cannot produce this kind or immediate
reaction because reading takes time." !d. at 1270.
16. Indeed. Mill's example or a placard involves something that is "'handed about among the
same mob." Mil.l.. supra note I. at 53.
17. ld (emphasis added).
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would delivering that same address to an angry mob, e.g., because the
published editorial reaching so many more people would make up for the
decreased likelihood that any particular individual reading the editorial at
the breakfast table would commit a violent act. Even were the likelihood
of eventual harm resulting from fiery oratory no greater than the
likelihood of eventual harm resulting from a fiery editorial, Mill's
principle permits the orator but not the editorial writer to be punished.
But this means that the likelihood of harm is not the sole determinant for
whether punishment of expression is appropriate and, indeed, Mill notes
that "it must by no means be supposed, because damage, or probability
of damage, to the interests of others can alone justify the interference of
society, that therefore it always does justify such interference." 18
When explaining why the orator but not the publisher can be
punished, Mill notes, "Acts, of whatever kind, which without justifiable
cause do harm to others may be, and in the more important cases
absolutely require to be, controlled by the unfavorable sentiments, and,
19
when needful, by the active interference of mankind." On first reading,
this might simply be understood as saying that someone whose words
bring about harm may justly be punished if the imposition of such harm
cannot itself be justified. But such an interpretation must be rejected for
two distinct reasons.
First, Mill does not require that harm actually befall the com dealer
in order for the orator to be punished, because the strong probability of
harm will suffice to justify the imposition of punishment. 20 But this
means that the suggestion that individuals can be punished if they cause
harm without justification is a non sequitur insofar as the issue is whether
the orator can be punished even when neither the com dealer nor her
property is harmed as a result of a fiery speech, i.e., even when no actual
harm occurs.
Second, suppose that harm docs occur after the orator delivers his
incendiary remarks. Even so, Mill's position needs further clarification,
because he seeks to justify imposing punishment on the orator but not the
editorial writer, even supposing that both caused harm. If no physical
harm results after the publication of a fiery editorial lambasting com
dealers, then it would not be particularly remarkable for Mill to suggest
that the fiery oration resulting in harm should be punished but the fiery
newspaper editorial not resulting in harm should not.
The more telling case involves an instance in which the publication
of an editorial results in harm to a com dealer or her property. Mill might

I R.

!d. at 93.

19. !d. at 53.
20. See id. at 93.
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justify not punishing the publisher of the editorial by suggesting that
editorials arc less likely as a general matter to cause such harm, even if
harm is caused on a particular occasion. However, that would simply be
offering a probability analysis-expression that tends to cause harm can
be punished, whereas expression that would not tend to cause harm must
remain free from punishment. Were that Mill's method, he would not be
offering immunity from punishment for fiery editorials but only for less
effective ones. While that is a possible view, it is not the view that Mill
articulates in On Liberty.
Consider the orator who reads a fiery editorial to an angry crowd,
causing a riot. Mill suggests that the orator but not the editorial writer
might be subject to punishment. Mill's comment about "acts" is helpful
in explaining why one but not the other may be punished.
While Mill's suggestion that the state can punish communications
unjustifiably causing harm might seem equally applicable to editorial
writers and fiery orators, an interpretation that better accounts for the text
as a whole points in a different direction. Mill is distinguishing among
the individuals who might be described as the actor responsible for the
consequences of a particular act. When an individual reads an editorial in
a newspaper and then decides to do something about the difficulty
discussed in the paper, her eventual action is attributable to her.
Basically, because she is a deliberate agent who consciously plans to take
action and then docs so, she, rather than the editorial writer, is
responsible for the consequences of her act. However, when an orator
offers a fiery speech or even reads a fiery editorial to an angry mob,
members of the mob may be goaded into action. They would not have
consciously considered the alternatives and made a plan in light thereof
but, instead, might have acted unthinkingly. Mill is suggesting that in this
kind of case, the orator might also be held responsible for inciting or
instigating mob action, whereas the editorial writer docs not, in effect,
short-circuit the deliberative process to bring about the harm, and thus
21
should not be held responsible for those conscqucnccs.

B. The Holmes-Brandeis Line of" Cases on Punishing Advocacv
In a series of cases, J usticcs Holmes and Brandeis offer their
evolving jurisprudence on the constitutional protections of advocacy. At
first, they seem fairly deferential to state limitations on speech, at least

21. Cl Stanley Fish. A SiniJIIc Mom/: 1\nmr Your .Joh and /)o it. 36 .J.('. & LJ.l.. JlJ.
J 14 (2009) (book review) ("[ E [xprcssing an opinion in a newspaper op-ed could also lead a member
of the paper's audience to commit violence. but the chain or causality would be so etiolated that no
one except someone living in a totalitarian state, where the desire (certain to be frustrated) is to
control every effcct would think to assign responsibility.").
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during wartime, although they later offer a much less deferential
position, culminating in the view written by Justice Brandeis in his
concurring opinion in Whitney v. California, 22 which Justice Homes also
signed.

1. The early view
23

In Schenck v. United States, the Court examined whether an
individual (Schenck) violated the Espionage Act of 1917 when he sent
anti-war materials to men who had been drafted for military service. 24
Writing for the majority, Justice Holmes explained:
The [anti-war] document in question upon its first printed side recited
the first section of the Thirteenth Amendment, said that the idea
embodied in it was violated by the Conscription Act and that a
conscript is little better than a convict. In impassioned language it
intimated that conscription was despotism in its worst form and a
monstrous wrong against humanity in the interest of WaJI Street's
chosen fcw? 5

The document was somewhat guarded in what it advocated,
however. As the Court noted, while the document said, "Do not submit
to intimidation,"26 the relevant language "in form at least confined itself
to peaceful measures such as a petition for the repeal of the act." 27
Notwithstanding that the advocacy was limited to legal measures, the
Court explained "the document would not have been sent unless it had
been intended to have some effect, and we do not see what effect it could
be expected to have upon persons subject to the draft except to influence
them to obstruct the carrying of it out. " 2 x
At this point, however, it might be helpful to distinguish among
different possible senses of "obstruct." One might merely mean
"impede" or "interfere," in which case one might describe a
policewoman who catches a robber in the act as engaging in a kind of
obstruction. While it would be true to say that she had interfered with the
robbery, one would not be implying that there was something wrong with
her having prevented it from taking place.
Or, there might in addition be a pejorative connotation associated
with the act, where the interference is thought to be illegal or illicit.

22. Whitney v. C'aliromia, 274 U.S. 357 (1927).
23. Schenck v. United States, 249 U.S. 47 (1919).

See id. at 49.
JJ. at 50-5 I.
JJ. at 51 (internal quotation marks omitted).
!d.
28. !d.
24.
25.
26.
27.
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While the Schenck Court may have been correct that the purpose of the
mailing was to impede, that docs not in addition establish that the
defendant was doing anything wrong. Had he been sending mailers in
support of a political candidate who opposed the war or the draft,
Schenck might have been inferred to have a purpose to obstruct the war.
although presumably no one on the Court would have thought such a
mailing punishable.
At issue before the Court was whether the First Amendment to the
United States Constitution protected Schenck's speech. The Court
explained that while what was said might have been protected speech in
29
"ordinary timcs," that did not settle whether this kind of speech was
protected during wartime, because the "character of every act depends
1
upon the circumstances in which it is donc." ° For example, the "most
stringent protection of free speech would not protect a man in falsely
shouting fire in a theatre and causing a panic." 11
While Justice Holmes's example is memorable, its applicability to
the case before the Court was not obvious. If an individual falsely
shouting fire sincerely but falsely believes that there is a fire, then it is
not at all clear that she should be punished for trying to warn people so
they can escape. Suppose, for example, she thought she was seeing
smoke when she was really seeing dry icc evaporate. Perhaps she should
have investigated further before yelling, "Fire!'' although in a different
case the time taken to confirm that there was indeed a tire might have
forcsceably and actually resulted in more people losing their lives
because the warning had not been issued earlier. While it would be
accurate to suggest that the individual had falsely shouted, "Fire!" in a
crowded theater causing a panic, she might nonetheless be thought
immune from punishment.
Presumably, Justice Holmes is picturing someone who yells, "Fire!"
in a crowded theater, knowing all the while that there is no fire. Such an
individual is analogous in some respects to the orator who speaks to the
angry mob. Individuals might panic rather than investigate whether there
was indeed a fire, just as the angry mob might storm the corn dealer's
house rather than deliberate about whether such action was appropriate.
But in Schenck the materials had been mailed, which makes the Schenck
scenario more analogous to the person who writes the newspaper
editorial than to the person who shouts, "Fire!" in the crowded theater or
to the person who excoriates corn dealers in front of a corn dealer's
house where an angry crowd had gathered.

29. !d at 52.
30. !d (citing Aikens v. Wisconsin. 195 LJ .S. I '!4. 205 06 ( 1904 )).
Jl. !d
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Justice Holmes explained:
The question in every case is whether the words used are used in such
circumstances and are of such a nature as to create a clear and present
danger that they will bring about the substantive evils that Congress has
32
a right to prevent. It is a question of proximity and degree.

But such an analysis would seem to require a showing that the words
were at least likely to bring about the evil at issue; else, it could not be
said that there was a clear and present danger that the feared result would
occur.
Justice Holmes noted that certain words might be permissible during
peacetime but not wartime. 33 Presumably, that was because there was an
increased likelihood that the words would have the bad effect
(interference with the draft) during wartime, although one still would
have expected the Court to discuss how much the probability had thereby
been increased. One also would have expected the Court to focus on
whether those interferences with the draft would have been illegal, e.g.,
destroying draft offices, rather than legal, e.g., persuading one's
congressperson to vote to reduce war funding. Instead, the Court pointed
out that "if an actual obstruction of the recruiting service were proved,
liability for words that produced that effect might be enforced." 34 The
Court then reasoned that if"the act, (speaking, or circulating a paper,) its
tendency and the intent with which it is done are the same, we perceive
no ground for saying that success alone warrants making the act a
crime."35
The Court's point is well-taken that success alone should not be the
determinant, but that is because even a very likely result might
fortuitously not occur. However, there is a vast difference between an
event that was very likely to occur but fortuitously did not and an event
that was extremely unlikely to occur. After introducing the "clear and
present danger" test, the Court seemed to apply a "clear and possible
danger test."
In Frohwerk v. United States, 36 the Court examined publications that
might undermine the war effort, explaining the following:
[One article] begins by declaring it a monumental and inexcusable
mistake to send our soldiers to France, says that it comes no doubt from
the great trusts, and later that it appears to be outright murder without

32. !d.
33. !d. ("When a nation is at war many things that might be said in time of peace are such a
hindrance to its effort that their utterance will not be endured so long as men fight and that no Court
could regard them as protected by any constitutional right.").
34. !d.
35. ld. (citing Goldman v. United States, 245 U.S. 474,477 ( 191S)).
36. Frohwerk v. United States, 249 U.S. 204 (1919).
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serving anything practical; speaks of the unconquerable spirit and
undiminished strength of the German nation, and characterizes its own
.
. tot I1c Amen.can people. 17
d tscoursc
as wor ds o f warnmg

Other articles also attempted to undermine the war effort. For example,
one of the articles deplored the draft riots, although its language used
'"might be taken to convey an innuendo of a different sort." 1x The article
further suggested that those who advocated challenging the war effort
through legal means were beyond draft age and did not have S<'ns of draft
19
agc, as if those individuals had nothing to lose by resorting to slow and
likely ineffectual legal means.
These comments were clearly anti-war, and the issue before the
Court was whether they were nonetheless protected by the Constitution.
The Court suggested that it could imagine circumstances in which such
comments would be protected even during wartimc, 40 cspccially because
there was no effort here to target individuals who had been drafted.
However, the Court reasoned that it was "impossible to say that it might
not have been found that the circulation of the paper was in quarters
where a little breath would be enough to kindle a flame and that the fact
41
was known and relied upon by those who sent the paper out." Once
again, when using the clear and present danger test, the Court seemed to
have used a "clear and possible danger test." Because it could not be said
with certainty that the articles would have no effect and because the
42
effect would be very undesirablc, the Court refused to reverse the
conviction.
Justice Holmes wrote another opinion involving a conviction under
41
the Espionage Act. In a public speech, Eugene Debs had allegedly
"caused and incited and attempted to cause and incite insubordination,
disloyalty, mutiny and refusal of duty in the military and naval forces of
the United States and with intent so to do." 44 While understanding that
the main theme of the speech at issue was the growth and eventual
success of Socialism, 45 the Court reasoned that "if a part or the manifest
intent of the more general utterances was to encourage those present to
37. !d. at 207.

JX. ld
39. ld ('"[T[hc previous talk about legal remedies is all very well !lll· those \\lw arc past the
drali age and have no boys to be dralicd .... ").

40. ld at 20X ('"It may be that all this might be said or written even in time ol" war in
circumstances that \vould not make it a crime. We do not lose our right to condemn either measures
or men because the Country is at war.").
41. !d. at 209.
42. See id. ('"[l[t is impossible to say that it might not have been i<.Hmd that the circulation of
the paper was in quarters where a little breath would be enough to kindle a !lame.").
43. Debs v. United States. 249 U.S. 211 ( 19 19).
44. JJ. at 212.
45. !d.
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obstruct the recruiting service and if in passages such encouragement
was directly given, the immunity of the general theme may not be
46
enough to protect the speech. "
Certainly, it is fair to suggest that merely because most of a speech is
unproblematic does not immunize the small part of it that is obviously
punishable. However, the speech at issue did not contain parts that were
obvious violations of law. Indeed, the Court noted Debs' statement that
"he had to be prudent and might not be able to say all that he thought,
thus intimating to his hearers that they might infer that he meant more," 47
as if members of the Court were frustrated that Debs had not said
anything in obvious violation of law. The Court mentioned that Debs
"expressed opposition to Prussian militarism in a way that naturally
might have been thought to be intended to include the mode of
proceeding in the United States."4 x But if individuals might be subject to
punishment for views that they might be inferred to have, then the
protections of thought and expression are hardly very robust.
At trial, Debs addressed the jury himself, admitting that he opposed
all war. The Court explained that the jury could have found:
[The defendant opposed] not only war in general but this war, and that
the opposition was so expressed that its natural and intended effect
would be to obstruct recruiting. If that was intended and if, in all the
circumstances, that would be its probable effect, it would not be
protected by reason of its being part of a general program [or by]
49
expressions of a general and conscientious belief.

Yet, the Court was now addressing the words that Debs had used while
talking to the jury, and that hardly seems to be an appropriate basis upon
which to determine whether the speech about Socialism given to the
crowd was beyond the reach of the First Amendment.
The Debs Court noted that the jury had been "instructed that they
could not find the defendant guilty for advocacy of any of his opinions
unless the words used had as their natural tendency and reasonably
probable effect to obstruct the recruiting service, &c., and unless the
defendant had the specific intent to do so in his mind." 50 The Court did
not second-guess the jury's conclusion about the probable effect of his
words, and upheld the conviction.
Arguably, Dehs was distinguishable from the others, because Eugene
Debs had received over a million votes when running for the

46.
47.
4S.
49.
50.

/d.at212 13.
/d.at213.
/d.
Id.at215.
!d. at 216.
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Presidency and was considered a great orator. 52 Perhaps it was
plausible to believe from past events that there was sufficient likelihood
that his public speech would cause individuals to obstruct recruiting.
However, that did not seem to be the Court's focus, just as the Court did
not seem to focus on whether Schenck or Frohwerk were likely to induce
individuals to obstruct the draft when upholding their convictions.

2. The developing view
The small likelihood of actual obstruction played an important role
in causing Justices Holmes and Brandeis to dissent in Ahrams v. United
States. 5' The defendants in Ahrams had printed and distributed circulars
arguing that those who were making weapons to further the war effort
against Germany would thereby be providing war materials that might be
54
used in Russia.
It was clear that the defendants did not support
5
Germany, 5 although the Ahrams Court reasoned "the language of these
circulars was obviously intended to provoke and to encourage resistance
to the United States in the war ... and, the defendants, in terms, plainly
urged and advocated a resort to a general strike of workers in
56
ammumt1on factories."
Thus, the Court reasoned, even if the
defendants had intended to help Russia rather than Germany, their
efforts, if successful, would obviously undermine the war effort against
Germany as well. 57
In a dissent joined by Justice Brandeis, 5x Justice Holmes made a
number of points. He argued that the defendants did not have the

51. Robert .1. Pushaw. Jr. . .Justijl'ing Wurtime Umils 011 Ci1·il Rights u11d Uhatics. !2 CIIAP.
L. Rt,v. 675. 697 n.l46 (2009) ("JTJhe Court sustained the conviction or labor leader l;ugenc Debs.
Wilson's political roc who had received over a million votes as Socialist Party candidate ltlr
President. liJr critici/ing America's intervention in the war and urging workers not to join the armed
forces.").
52. Steven G. Ciey. Rcopl!nillg thi! Puh/ic Forum From Sidnl'iliks to Cl·her.IJ!uce. 5X Oil tO
ST. L.J. 1535. !53 X ( 199X) ITI Jhousands of Socialists packed into lJnion Square in the early days or
this century to hang on every word or great progressive orators such as Lugenc Debs").
53. Abrams\. United States, 250 U.S. 616 ( llJ 19).
54. Si!l! id. at 621 ("Workers in the ammunition l~1ctories. you arc producing bullets.
bayonets. cannon. to murder not only the Germans, hut also your dearest. best. who arc in Russia and
arc lighting for lrcedom." (intcmal quotation marks omitted)).
55. Sci! id. at 625 (Holmes . .1 .• dissenting) ('"A note adds 'It is absurd to call us pro-Cicrman.
We hate and despise (Ierman militarism more than do you hypocritical tyrants. We have more reason
l(lr denouncing German militarism than has the coward of the White House."').
56. !d. at 624 (majority opinion).
57. See id. ("ITJhc defendants. in terms. plainly urged and advocated a resort to a general
strike of workers in ammunition lilctorics i(Jr the purpose of curtailing the production of ordnance
and munitions necessary and essential to the prosecution of the war").
5X. See id. at hJI (Holmes . .1 .• dissenting) (""Mr. Justice llrandcis concurs with the itlrcgoing
opinion.").
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requisite intent. 59 Merely because an individual had made statements that
would both forcsecably and actually have the effect of hindering the war
effort would not establish that the individual was appropriately subjected
to prosecution. Holmes offered an example:
A patriot might think that we were wasting money on aeroplanes, or
making more cannon of a certain kind than we needed, and might
advocate curtailment with success, yet even if it turned out that the
curtailment hindered and was thought by other minds to have been
obviously likely to hinder the United States in the prosecution of the
60
war, no one would hold such conduct a crime.

Holmes's point is well-taken, although the same point might have
been made in Schenck, 61 where the defendant had urged others to seek
. ng
. hts, 63· an d to retusc
c:
to su b mit. to
t he d ra fit ' s rcpca I,62 to assert th e1r
64
intimidation. However, in Schenck, Justice Holmes, writing for the
majority, had suggested that the defendants had intended to cause others
to obstruct the draft. 65 But if the "obstruction" advocated in Schenck was
legal, e.g., using the courts to press one's claims or petitioning one's
congrcssperson to repeal the draft, then it is difficult to understand why
that kind of obstruction could be prosecuted, whereas the patriot who
successfully curtails the production of airplanes could not. 66
Citing Schenck with approval, 67 Justice Holmes reiterated in his
Abrams dissent that the "United States constitutionally may punish
speech that produces or is intended to produce a clear and imminent
danger that it will bring about forthwith certain substantive evils that the
United States constitutionally may seek to prevcnt." 68 He explained the
clear and present danger test by noting that it "is only the present danger
of immediate evil or an intent to bring it about that warrants Congress in

59. Sec id. at 621.
60. Sec id. at 627.
61. Se!' supra notes 23-25 and accompanying text (discussing Schenck).
62. Schenck v. United States, 249 U.S. 47, 51 (1919) ("It said, 'Do not submit to
intimidation,' but in form at least confined itself to peaceful measures such as a petition for the
repeal oft he act.").
63. /d. ("The other and later printed side of the sheet was headed 'Assert Your Rights.' It
stated reasons for alleging that any one violated the Constitution when he refused to recognize 'your
right to assert your opposition to the drat!,' and went on 'If you do not assert and support your rights,
you arc helping to deny or disparage rights which it is the solemn duty of all citizens and residents of
the United States to retain."').
64. Id.
65. /d. ("Of course the document would not have been sent unless it had been intended to
have some ctTcct, and we do not see what etleet it could be expected to have upon persons subject to
the drat! except to influence them to obstruct the carrying of it out.").
66. See supra notes 34-35 (noting that the anti-war measures advocated in Schenck might
well have been legal)
67. Sec Abrams v. United States, 250 U.S. 616,627 (1919) (Holmes, J., dissenting).
6R. Sec id.
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setting a limit to the expression of opinion where private rights arc not
69
conccrncd." But it simply was not credible to believe in the case at bar
that "the surreptitious publishing of a silly leaflet by an unknown man,
without more, would present any immediate danger that its opinions
would hinder the success of the government arms or have any
70
appreciable tendency to do so."
Justice Holmes failed to note in his Ahrams dissent that the Schenck
Court had downplaycd the importance of the actual effect of the
71
mailing. He also failed to make the analogous point about Frohwcrk:
7
though recognizing the publication at issue had a small circulation, :> the
Court nonetheless implied that the mere possibility that the published
articles might cause harm was enough justification for upholding the
conviction.n If, indeed, the Court was upholding the convictions in those
cases because there had been an intention to produce imminent harm
even if there was no reason to believe that such imminent harm would be
produced, then the Court was engaging in an act of misdirection by
implying that there was a reasonable chance that such harm would occur.
Even without a reasonable chance of occurrence, the intent prong would
have been met, and that prong being met would suffice to uphold the
conviction.
Perhaps Justice Homes modified the clear and present danger test in
light of prompting from Learned Hand, so that test required a real danger
74
of harm rather than a mere possibility of harm. Yct, before concluding
that the Ahrams dissent represents Justice Holmes's ultimate view, one
should consider some of the cases subsequently decided.
Justices Brandeis and Holmes dissented in Schaefer v. United
States, 75 because they did not believe that the words published in support
of Germany and against the United States in that case could reasonably
be said to create "a clear and present danger that they would bring about
the evil which Congress sought and had a right to prcvcnt." 7 (J Justice
Brandeis made clear that the applicable test was not "the remote or

69. !d. at 62X.
70. !d.
71. Si'<' Schenck v. United States. 249 U.S. 47, 52 ("' Wle perceive no ground ll1r saying that
success alone warrants making the act a crime." (citing Goldman v. United States. 245 U.S. 474.477
( 191X)).
72. i"rohwerk v. United States, 249 U.S. 204, 20X 09 ( 1919).

73. !d. at 209 ("!lit is impossible to say that it might not have been ltlll!ld that the circulation
of the paper was in quarters where a little breath would be enough to kindle a flame . . . ").
74. See l.yrissa Bamell l.idsky, Noh{)(h· 's Fools: Jhe Ro!irmal .ludiencc us Firs/ .lmendmcn/
ldm/, 2010 U. II L. L. RFV. 799. Xl2 (2010) ("Justice Holmes. under prompting by Judge Hand and
other libertarian thinkers. rccalibrated the clear and present danger test.").
75. Schaefer v. United States. 251 U.S. 466 ( 1920).
76. !d. at 4X3 (Brandeis. J., dissenting).
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possible effeet" 77 but, instead, whether there was a "clear and present
danger." 78 Thus, their dissent in Schaefer, which had been argued on one
of the days that Abrams was argued, 79 seemed to reflect their dissent in
Abrams. So too, both Justices dissented in Pierce v. United States, 80
suggesting the defendant had not made statements posing a clear and
81
present danger to the war effort and, further, that the defendants had not
intended to impede the war effort. 82
Gilbert v. Minnesota, 83 however, seems to provide a counterexample
to the claim that Justices Brandeis and Holmes were of one mind with
respect to the appropriate standard and were firmly committed to the
robust protection of speech. In that case, the defendant (Gilbert) was
convicted of interfering with enlistment because he criticized the war.
84
Justice Holmes concurred in upholding the conviction, perhaps because
Gilbert was a well-known figure with many followers. 85 However, while
Gilbert was critical of the war, he did not advocate doing anything
illegal. Gilbert said:
We arc going over to Europe to make the world safe for democracy, but
I tell you we had better make America safe for democracy first. You
say, what is the matter with our democracy[?] I tell you what is the
matter with it: Have you had anything to say as to who should be
president? Have you had anything to say as to who should he Governor
of this state? Have you had anything to say as to whether we would go
into this war? You know you have not. If this is such a great
democracy, for Heaven's sake why should we not vote on conscription
of men[?] We were stampeded into this war by newspaper rot to pull
England's chestnuts out of the fire for her. I tell you if they conscripted
wealth like they have conscripted men, this war would not last over

77. !d. at 486.

78. !d.
79. See id. at 466 (Schaefer was argued on October 21, 1919.); see Abrams v. United States.
250 U.S. 616,616 (1919) (Ahrams was argued on October 21-22, 1919.).
80.

Pierce v. United States, 252 U.S. 239 ( 1920).

81. Se!! id. at 271 (Brandeis, .1., dissenting).
82. See id.
83. Gilbert v. Minnesota, 254 U.S. 325 (1920).
84. !d. at 334.
85. Stephen M. Feldman, Free Speech, World War I, and Republican Democracy: The
lntl'rnal and External Holmes. 6 FIRST AMENDMENT L. REV. 192, 247 (2008) ("Gilbert was a wellknown Minnesota leader of the National Nonpartisan League, 'one of the most successful third-party
movements in United States history.' Gilbert thus might have wielded real influence. His speech
might have successfully induced his audience to question whether the governmental decisions to go
to war and to institute a draft were reached through fair democratic processes." (quoting Thomas A.
Lawrence, Eclips<' of'Liherty: Civil Liherties in the United States During the First World War, 21
W AYNF L. REV. 33, I 03 ( 1974 ); and citing Graber for a discussion of Gilbert's influence. See MARK
A. GRABER, TRANSFORMIN<i FRI'E SPEECH: THF AMBIGUOUS LEGACY OF CiVIL LiBERTARIANISM
Ill 12 (1991 )).

52

BYU JOURNAL OF PUBLIC LAW

lVolumc 26

. ht l1ours .... X6
f.orty-ctg

Ironically, Gilbert made these comments to an unsympathetic
audience, and part of the Court's justification for upholding the
conviction was that the state might have torcseen that his remarks would
7
bring about a disturbance of the peace. x However, this statute did not
prohibit disturbing the peace but, instead, prohibited interfering with the
war effort; and it is hard to sec how his words created a clear and present
danger that the war effort would be undenr,ined.
In his dissent, Justice Brandeis discussed the breadth of the
Minnesota law at issue:
Under the Minnesota law, teaching or advice that men should not enlist
is made punishable although the jury should tind ( l) that the teaching
or advocacy proved wholly futile and no obstruction resulted: (2) that
there was no intent to obstruct; and the court, taking judicial notice of
facts, should rule (3) that, when the words were written or spoken, the
United States was at peace with all the world. xx

It is not clear why Justice Holmes concurred, since he did not issue
9
an opinion.x Nonetheless, Gilhert docs not represent the robust
protection of the First Amendment that is sometimes attributed to the
90
Ahrams dissent, and Holmes did not sign onto Brandeis's dissent and
object to the watering down of speech protections represented by Gilhert.
It is thus difficult to tell whether the post-Ahrams Holmes is firm in his
belief that the First Amendment offers strong protections of speech. That
91
said, in a subsequent dissent in Gitfow v. New York and concurrence in
2
Whitney v. Calif'ornia,'! Justices Holmes and Brandeis offered robust
defenses of First Amendment protections.
At issue in Gitlow was a conviction for criminal anarchy tor
advocating the violent overthrow of the government.'n Cit/ow had
printed, published, and circulated a manifesto advocating that violence
be used to bring down the government, although there was no evidence

X6. Ci/herl. 254 U.S. at 327 (internal quotation marks omitted).

X7. !d. at 331 ("i\nd the State knew the conditions which existed and could have a solicitude
for the public peace. and this record justifies it. (iilbert's remarks were made in a public meeting.
They were resented by his auditors. There were protesting interruptions. also accusations and threats
against him. disorder and intimations of violence.").
XX. /d. at 340 41 (Brandeis, J .• dissenting).
X9. Feldman, Sllf!/'!1 note X5, at 246 ("Why would Holmes have voted to uphold the
conviction'' Uni(Jrtunately, because Holmes did not write an opinion, one is lei\ to conjecture.").
90. C{ id. at 247 ("Holmes wrote to Pollock in December 19 llJ admitting doubt even about
his vote in Alm11ns because the record, al\er all, might have contained sul'llcient evidence to support
convictions on one ofthe counts in the indictment.").
91. Ciitlow v. New York, 26X U S. 652 ( 1925 ).
92. Whitney v. California, 274 U.S. 357 (1927). o\'e/Tllied h1· Brandenburg v. Ohio. 395 U.S.
444 (1%9).
93. GitloH', 26X U.S. at 655.
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that this publication had any effcct. 94 The Court reasoned:
[U]tterances inciting to the overthrow of organized government by
unlawful means, present a sufficient danger of substantive evil to bring
their punishment within the range of legislative discretion ... [because
such] utterances, by their very nature, involve danger to the public
95
peace and to the security of the State.

Echoing the kind of reasoning that Justice Holmes had used in past
opinions, the Court suggested that a "single revolutionary spark may
kindle a fire that, smouldering for a time, may burst into a sweeping and
destructive conflagration. " 96
Justice Holmes, joined by Justice Brandeis, wrote in dissent that "it
is manifest that there was no present danger of an attempt to overthrow
the government by force on the part of the admittedly small minority
who shared the defendant's views." 97 After noting that"[ e ]very idea is an
9
incitement" x and that "[ e]loquencc may set fire to reason," 99 Justice
Holmes explained that the "redundant discourse" 100 before the Court
"had no chance of starting a present contlagration." 101
The emphasis on whether the evil targeted by the relevant statute was
likely to occur was the focus of Justice Brandeis in his Whitney
concurrence. At issue in Whitney was whether the conviction of
Charlotte Whitney passed constitutional muster. She was a member of an
organization dedicated to the overthrow of the government, 102 even
though she did not share those goals. 103
The Court upheld the conviction. 104 Writing a concurring opinion
joined by Justice Holmes, 105 Justice Brandeis explained that while free
speech and assembly were not absolute rights, the "necessity which is
essential to a valid restriction does not exist unless speech would
produce, or is intended to produce, a clear and imminent danger of some
!d. at 656.
!d. at 669.
!d.
!d at 673 (Holmes, J., dissenting).
9X. !d.
99. !d.
I 00. /d.
I 0 I. !d.
102. Sec Whitney v. California, 274 U.S. 357,371 (1927) (discussing the State's Syndicalism
Act making it a crime to be a member of an organization dedicated to using f()rce, violence or
terrorism to achieve political change).
I 03. Sec id. at 366 ("'She also testified that it was not her intention that the Communist Labor
Party of California should be an instrument of terrorism or violence, and that it was not her purpose
or that of the Convention to violate any known law.").
I 04. Sec id. at 372 ("We find no repugnancy in the Syndicalism Act as applied in this case to
either the due process or equal protection clauses of the Fourteenth Amendment on any of the
grounds upon which its validity has been here challenged.").
105. !d. at3XO (Brandeis, J., concurring) ("Mr. Justice Holmes joins in this opinion.").
94.
95.
96.
97.
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substantive evil which the State constitutionally may seck to prevcnt." 10h
He further explained:
To justify suppression of free speech there must be reasonable ground
to fear that serious evil will result if free speech is practiced. There
must be reasonable ground to believe that the danger apprehended is
imminent. There must be reasonable ground to believe that the evil to
107
.
.
be prevente d ts a senous one.

Here, Justice Brandeis emphasizes the importance of the danger being
both serious and imminent. If the danger intended and likely to result is
not serious and imminent, then the individual cannot constitutionally be
punished for advocating illegal conduct.
Suppose, however, that a speech is likely to produce serious harm
imminently. Justice Brandeis docs not make clear whether the speaker
would be protected if she did not in addition intend to produce that harm.
Perhaps J usticc Brandeis thought that the relevant intention could be
imputed to her if the danger was sufficiently clear, although he nowhere
expressly makes that point.
Not only is Justice Brandeis unclear about whether the intent to
produce harm is necessary if the expression is to fall outside of first
Amendment protection, but he is unclear about another issue as well. He
writes, "In order to support a finding of clear and present danger it must
be shown either that immediate serious violence was to be expected or
was advocated, or that the past conduct furnished reason to bel icve that
10
such advocacy was then contcmplatcd." x Here, he seems to be saying
that the clear and present danger test is met if: (I) immediate serious
violence is expected or advocated, or (2) past conduct would support that
the individual is advocating such violence. But this means that there
could be a finding of clear and present danger as long as an individual
advocates immediate, serious violence, even if there is no chance that
109
such violence will take place.
Basically, it is difficult to tell whether
Justice Brandeis is treating the intent to produce violence and the
likelihood of violence as each sufficient for speech to be excluded from
First Amendment protection or, instead, as each being necessary for
speech to be excluded from First Amendment protection.

I 06. ld at 373 (citing Schenck v. United States. 249 lJ S. 47, 52 ( 19 19)).
I 07. !d. at .\76.

I OS. !d.
I 09. Were he suggesting that it would sul"lice to show that the de!Cndant advocated imminent
serious harm. then he would be offering a position that has been attributed to Justice Holmes. See
Thomas Healy. Brandenburg in" Time of7c'rmr, X4 NO"IRF DAMI L. lh\. 655, 665 (2009) ("'In
1919, Holmes had written that speech could be punished i I" it posed a present danger of" bringing
about immediate harm or was intended to do so. Bmnde11hurg changed that 'or" to an 'and,"
protecting speech unless it was both likely to lead to immediate harm and directed to doing so."
(citing Abrams v. United States, 250 U.S. 61(>, 627 (1919) (Holmes, .1. dissenting))).
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In a different part of his concurrence, Justice Brandeis argues:
Whenever the fundamental rights of free speech and assembly arc
alleged to have been invaded, it must remain open to a defendant to
present the issue whether there actually did exist at the time a clear
danger; whether the danger, if any, was imminent; and whether the evil
apprehended was one so substantial as to justify the stringent restriction
db y t hc Icg1s
. Iature. 110
.
mtcrposc

He docs not qualify this statement by saying that this option is only open
to a defendant who was not advocating imminent, serious harm. But if
this option of challenging the likelihood that serious harm would occur is
open to a defendant who admittedly urged others to break the law, then
Brandeis' clear and present danger test is not satisfied merely by
showing that the defendant advocated such harm. If there were little or
no chance that the harm would occur because no one would pay attention
to the advocate, then the test still would not have been met.
Brandeis supported his position by suggesting that the only
justification for preventing speech would be where "the incidence of the
evil apprehended is so imminent that it may befall before there is
opportunity for full discussion." 111 He reasoned that where there is "time
to expose through discussion the falsehood and fallacies, to avert the evil
by the processes of education, the remedy to be applied is more speech,
not enforced silcnce." 112 When arguing that the Constitution incorporates
a position favoring speech over censorship, 113 he is echoing a position
suggested by Mill, 114 who understood that, given time, false and
inaccurate claims or arguments could be corrected through more speech.
"Wrong opinions and practices gradually yield to facts and argument; but
facts and arguments, to produce any effect on the mind, must be brought
before it." 115 In contrast, the orator speaking to the angry crowd could be
punished, because there would be no time to present any
co un tcrargumcn ts.
Mill provided additional reasons to support robust protection of the
freedom of speech:

II 0.
Ill.
112.
113.
114.

Whitney. 274 U.S. at 37H 79 (Brandeis, .1., concurring).
!d. at 377.
/J.

!d. ("'Such, in my opinion. is the command of the Constitution.").
C( David McGowan. From Social Friction to Social Meaning: What Erpressive Uses ol
Code li'/1 Us Ahout Free Speech, 64 01110 ST. L..l. 1515, 15X4-X5 (2003) ("When the mob is
frenzied and action is easy, the law views the mob as a gun and allows a speaker to be punished for
pulling the trigger. Indeed, the classic example of incitement from .I.S. Mill involves an enraged mob
standing before a com-dealer's house while a speaker denounces c0m-dealers as starvers of the poor.
The speaker is liable in such situations only if his words produce immediate action; otherwise the
frenzy subsides and the words become feeble." (citing MILL, supra note I, at 53)).
115. MILl., supra note I, at 19.
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[T]hough the silenced opinion may be an error, it may, and very
commonly docs, contain a portion of truth; and since the general or
prevailing opinion on any subject is rarely or never the whole truth, it is
only hy the collision of adverse opinions that the remainder of the truth
has any chance of being supplied .... [E]vcn if the received opinion be
not only true, but the whole truth; unless it is sutTcrcd to be, and
actually is, vigorously and earnestly contested, it will, by most of those
who receive it, be held in the manner of a prejudice, with little
11
comprehension or feeling of its rational grounds. (,

Thus, Mill suggests, protecting speech is important for at least two
reasons: (I) doing so is likely to reveal some aspects of truth that might
otherwise not have been understood or appreciated, and (2) even if no
additional facets of truth arc thereby revealed, people arc more likely to
recognize and appreciate the truth when false opinions have been aired.
Thus, Holmes, Brandeis and Mill all offered numerous reasons to believe
that speech must protected at great cost.
C. The Brandenburg Line of Cases

In Brandenburg v. Ohio, 117 the Court incorporated a robust standard
by which to protect expression, which made the following clear:
[Tjhc constitutional guarantees of ti-cc speech and free press do not
permit a State to forbid or proscribe advocacy of the usc of force or of
law violation except where such advocacy is directed to inciting or
producing imminent lawless action and is likely to incite or produce
11
such action. x

The action arose tl·om a Klan rally where Klan members burned a cross
110
and made derogatory comments about African-Americans and Jcws.
The Klan Rally was captured on film (at the organizer's request), leo and
later broadcast. 1c1
The defendant was convicted under Ohio's Syndicalism statute for
advocating "'the duty, necessity, or propriety of crime, sabotage,
violence, or unlawful methods of terrorism as a means of accomplishing
industrial or political rcfonn' and for 'voluntarily asscmbl[ ing] with any
society, group or assemblage of persons formed to teach or advocate the

116. /d. at 50.
117. Brandenburg v. Ohio, 395 U.S. 444 ( 1969).
II X. !d. at 447.
I 19. Sec id. at 446.
120. /d. at 445 ('"The record shows that a man, identi lied at trial as the arrellant. tclcrhoncd
an announcer-rcrorter on the staff' of' a Cincinnati television station and invited him to come to a Ku
Klux Klan 'rally' to be held at a !Cmn in Hamilton County.").
121. !d. ('"Portions of' the films were later broadcast on the local station and on a national
network.").
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doctrines of criminal syndicalism."' 122 The conviction could not stand,
because the punished expression might merely have involved advocacy
rather than "incitement to imminent lawless action." 123
The test offered by the Brandenburg Court reflected at least one
understanding of the test offered in Brandeis's Whitney concurrence: 124
for advocacy to be criminalized it would have to be both intended and
likely to cause imminent, serious harm. 125 The Court was not forced to
address the constitutionality of punishing the expression at issue as a
"true threat" because the conviction was under the Ohio statute
criminalizing advocacy. Had there been a different statute criminalizing
126
the cross burning, the Court might wc11 have been forced to analyze
the conditions, if any, under which the Constitution would protect true
threats. This analysis would be necessary because individuals seeing the
local broadcast might wel1 have felt that their personal safety was being
threatened by the people whose comments and actions were being
televised, and the speech might have been thought to fall outside of First
Amendment protection under true threat analysis.
The Court has employed the Brandenburg analysis in two
127
subsequent cases: Hess v. lndiana and NAACP v. Claiborne Hardware
12
Company. x While both cases involved expression that might have been
viewed as threatening, neither case explored whether punishing the
expression as a true threat would have passed constitutional muster.
Hess involved a defendant convicted of disorderly conduct. 129 On the
day of his arrest, there had been an anti-war demonstration at Indiana
University. 130 The sheriff and his deputies had been trying to clear the
streets when Hess, who was standing off the street, said loudly either
"Wc'11 take the fucking street later," or "Wc'l1 take the fucking street
. ,131 H
.
d.1atcIy arreste d. 112
agam.
· css was 1mmc
·
122. !d. at 444 45 (alteration in original) (citing 01110 REV. CODE ANN.§ 2923.13).
123. !d. at 44X 49.
124. Eric John Nics. The Ficrv Cross: Virginia v. Black, History, and the First Amendment,
50 S.D. L. R1'V. I S2, I H9 (2005) ("[T]he Court approximated the Holmes-Brandeis roots of the Clear

and Present Danger test in Brandcnhurg v. Ohio.").
125. Sec supra notes 105-114 and accompanying text (discussing whether Brandeis's test
required both the intent to produce imminent harm and the likelihood that such harm would occur).
126. C/ Virginia v. Black, 53 X U.S. 343, 348 (2003) (The Court discusses Virginia's crossburning statute. which provides: "It shall be unlawful for any person or persons, with the intent of
intimidating any person or group of persons, to bum, or cause to be burned, a cross on the property
of another, a highway or other public place. Any person who shall violate any provision of this
section shall be guilty of a Class 6 felony.") (quoting VA. CODE ANN.§ 18.2-423 (2003)) (internal
quotation marks omitted)).
127. Hess v. Indiana, 414 U.S. I 05 (1973).
12X. NAACP v. Claiborne Hardware Co., 45S U.S. 886 (1982).
129. SccHcss,4!4 U.S. at 105.
130. !d. at I 06.
131. !d. at 107 (internal citation marks omitted).
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It was not entirely clear why Hess had said this. Witnesses testified
113
that he had been facing the crowd,
but did not seem to have been
134
exhorting them to go back into the strcct.
Indeed, Hess did not even
. a pmiicu
. Iar person or group o f' pcop Ic. 11· ·'
seem to bc a dd rcssmg
After rejecting that this speech could be construed as fighting
words, J:H, the Hess Court addressed the trial court's finding that these
words could be punished under Brandenhurg. 117 Because there was no
evidence that "his words were intended to produce, and likely to
d'1sordcr, ,I\X t hc Court reverse d t hc conviction.
. . l\lJ
.
.
pro ducc, unmznent
·
In his dissent, Justice Rchnquist characterized the facts somewhat
ditTcrcntly. He argued that the protestors' presence on the streets "could
reasonably be construed as an attempt to intimidate and impede the
140
arresting officcrs." Then, Justice Rchnquist addressed whether Hess's
statement could be taken as incitement. After noting the majority's
conclusion that the "advocacy was not directed towards inciting
141
he suggested that "whatever other theoretical
imminent action,"
interpretations may be placed upon the remark, there arc surely possible
constructions of the statement which would encompass more or less
142
immediate and continuing action against the harassed policc."
The majority's plausible interpretation of the remark suggested that,
at best, "the statement could be taken as counsel for present moderation;
at worst, it amounted to nothing more than advocacy of illegal action at
143
some indefinite future timc." Nonetheless, Justice Rchnquist's implicit
point is well-taken that context sometimes provides a basis for offering
an interpretation of language that would not be suggested by the words
alone. Certainly, Justice Holmes was quite willing to go beyond the
144
words articulated when imputing an illegal purpose to dcfcndants.
One issue raised but not explored by Justice Rchnquist's dissent is

132. !d.
133. ld
134. !d
135. !d.
136. Si!l! id; sec also Chaplinsky v. New Hampshire. 315 li.S. 5hX. 572 (1'!42) (holding that
First i\rnendment protections do not extend to lighting words. i.e .. worlb "which by their very
utterance inflict injury or tend to incite an immediate breach or the peace").

137. Hess, 414 U.S. at lOX (discussing the Indiana Supreme Court's relying on the trial court's
finding that the statement was intended and likely to incite lawless action).
13X. !d. at I 09.
139. Sec id
140. Mat 110 (Rehnquist, l. dissenting).
141. !d. at Ill.
142. !d.
14.\. !d. at lOX (majority opinion).
144. Sec supru notes 26-31 and accompanying text (discussing what Schenck said and must
have meant).
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that there were at least two possible constructions of Hess's words: one
involving incitement and the other involving a threat against the officers
themselves. Justice Rchnquist failed to note that had these words been
plausibly construed as a threat rather than an incitement, the
Brandenburg imminence requirement would not have been applicable.
Perhaps his reticence on this point is understandable; the trial court
had based the conviction on its finding that the defendant's comments
might have been interpreted as inciting the crowd to commit imminent,
lawless action.
Nonetheless, suppose that the statement might
reasonably have been construed as likely to cause serious harm (although
not imminently), and that the language at issue could reasonably be
construed as either incitement or a threat. 145 Precisely because true
146
threat analysis docs not include an imminence rcquirement, Hess at
least suggests that speech might be protected under a Brandenburg but
147
not under a true threat analysis.
The same point is illustrated in Claiborne Hardware, which involved
a boycott by African-Americans of white merchants in Claiborne
County, Mississippi. 14R The merchants sued the NAACP to recover
losses and enjoin further boycott activity. 149 At issue, among other things,
were several statements that might have been taken as advocacy of
illegal conduct but also might have been taken as true threats.
The Mississippi Supreme Court upheld the judgment of liability on
the theory that "petitioners had agreed to use force, violence, and
'threats' to effectuate the boycott." 150 Evidence of the threats and
coercion included a speech by Charles Evers in which he suggested that
"boycott violators would be 'disciplined' by their own peoplc." 151 In
addition, Evers "warned that the Sheriff could not sleep with boycott
152
violators at night." On a different occasion, Evers had allegedly stated,
"If we catch any of you going in any of them racist stores, we're gonna
break your damn ncck." 153
The Claiborne Hardware Court described one of the methods used
to punish those who violated the boycott:
145. But sec supra note 137 and accompanying text (quoting the majority's characterization of
the remark suggesting that it could not reasonably be so characterized).
146. Or, the imminence requirement would be met when the intended victim became aware of
the message, because the imminent harm would involve the fear caused by the threat rather that by
the threat being carried out. Indeed, there is no requirement that the individual intend to carry out the
threat. Sec Black, 53R U.S. at 359-60.
147. Hessv.lndtana.414U.S.l05(1973).
14S. Sec NAACP v. Claiborne Hardware Co., 45S U.S. 886, SSS (1982).
149. !d. at 8S9.
150. !d. at 895.
151. !d. at 902.
152. /J.
153. /J.
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One form of "discipline" of black persons who violated the boycott
appears to have been employed with some regularity. Individuals stood
outside of boycotted stores and identified those who traded with the
merchants. Some of these "store watchers" were members of a group
known as the "Black Hats" or the '"Deacons.'' The names of persons
who violated the boycott were read at meetings of the Claiborne
County NAACP and published in a mimeographed paper entitled the
"Black Times." As stated by the chancellor, those persons '"were
branded as traitors to the black cause, called demeaning names, and
154
socially ostracized for merely trading with whites."

The Claiborne Hardware Court discussed some of the other
punishments: "In two cases, shots were fired at a house; in a third, a
brick was thrown through a windshield; in the fourth, a flower garden
155
was damagcd." None of the victims stopped patronizing the merchants
15
as a result of these acts, <' which would not be relevant with respect to
whether illegal acts were performed but might be relevant with respect to
the tort damages that should be awarded to the merchants as a result of
the illegal activity.
The Court explained that some of the coercive acts were
constitutionally protected. "Petitioners admittedly sought to persuade
others to join the boycott through social pressure and the 'threat' of
social ostracism. Speech docs not lose its protected character, however,
157
simply because it may embarrass others or coerce them into action.''
Careful to distinguish among the various alleged practices, the Claihorne
1/ardware Court held that "the nonviolent clements of petitioners'
activities arc entitled to the protection of the First Amendment." 15 x
Of course, the Court was only suggesting that some of the activity
was constitutionally protected, expressly stating that the "First
1
Amendment docs not protect violencc." 15 ' Thus, individuals might still
be liable if they had threatened to commit or had actually committed
violent acts against other individuals refusing to comply with the
boycott. However, the Court pointed out that civil liability may not be
imposed against individuals merely because they happen to be members
of a group containing other members who have committed violent
160
acts. To impose liability on the nonviolent individuals, one would have
to show in addition that the group itself had illegal goals and that the

154. !d. at 903 04.
155. /d. at 904.
156. ld
157. ld at 909 10.
15X. ld at 915.
159. !d. at 916.

160. See id. at 920 (""Civil liability may not be impo,ed merely because an indi\idual belonged
to a group. some members of which committed acts of ,·iolcncc.").
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individuals being held liable had personally subscribed to those goals. 161
In part because coercion by threats of social ostracism were
162
protected, the Claiborne Hardware Court reasoned that there had been
a complete failure to demonstrate that the "business losses suffered in
I 972-three years after this lawsuit was filed-were proximately caused
by the isolated acts of violence found in 1966." 163 While the business
losses directly attributable to violent acts would be compensable, it
would have been extremely difficult, even in 1966, to determine which
refusals to patronize a business were due to the fear of violent reprisal
rather than the fear of social ostracism, and utterly impossible to trace
losses in I 972 to a few violent acts performed in 1966. Because of this
tracing difficulty, the Court concluded that state power had likely "been
exerted to compensate respondents for the direct consequences of
nonviolent, constitutionally protected activity." 164 Thus, to the extent that
the liability was predicated on business losses due to protected activity,
the liability could not be imposed without violating constitutional
guarantees.
The Court then focused on the judgment against Evers in particular,
reasoning that to the "extent that Evers caused respondents to suffer
business losses through his organization of the boycott, his emotional
and persuasive appeals for unity in the joint effort, or his 'threats' of
vilification or social ostracism, Evers' conduct is constitutionally
protected and beyond the reach of a damages award." 165 Here, too,
liability could not be imposed for his having induced individuals not to
patronize certain stores by threatening them with ostracism if they failed
to observe the boycott.
Yet, some of Evers' statements threatened more than mere social
ostracism. The Court noted both that "a finding that he authorized,
directed, or ratified specific tortious activity would justify holding him
responsible for the consequences of that activity" 166 and that "a finding
that his public speeches were likely to incite lawless action could justify
holding him liable for unlawful conduct that in fact followed within a
reasonable period." 167 Thus, the Claiborne Hardware Court made clear

161. See id. ("'For liability to be imposed by reason of association alone, it is necessary to
establish that the group itself possessed unlawful goals and that the individual held a specific intent
to further those illegal aims.").
162. !d. at 921 ('To the extent that the court's judgment rests on the ground that 'many' black
citizens were 'intimidated' by 'threats' of 'social ostracism, vilification, and traduction,' it is flatly
inconsistent with the First Amendment.").
163. !d. at 923.
164. !d.
165. !d. at 926.
166. ld at 927.
167. !d.
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that all of Evers' expression was not immune merely because some of it
was constitutionally protected, although the Court was not particularly
thorough when describing the relevant categories of speech that were
permissibly regulated.
The Claiborne Hardware Court recognized:
[R]eferences to the possibility that necks would be broken and to the
fact that the Sheriff could not sleep with boycott violators at night
conveyed a sterner message. In the passionate atmosphere in which the
speeches were delivered, they might have been understood as inviting
an unlawful form of discipline or, at least, as intending to create a fear
of violence whether or not improper discipline was specifically
16
intended." x

Thus, the Court acknowledged that some of the language was threatening
and possibly unprotected, and then set about examining whether the
169
expressions at issue fell outside of First Amendment protcction.
170
After briefly mentioning the fighting words doctrine,
the
Claiborne Hardware Court focused its discussion on Brandenburg. 171
Reiterating that "mere advocacy of the usc of force or violence docs not
172
remove speech from the protection of the First Amendment," the Court
held that the "emotionally charged rhetoric of Charles Evers' speeches
did not transcend the bounds of protected speech set fm1h in
Brandenburg." 173 Thus, the Court suggested that Evers' speech could not
be construed as both intended and likely to cause imminent lawless
action. Ironically, the Claiborne Hardware Court cited the first true
threat case~ Watts v. United States 174~in support of its holding, m
although more recent developments in the true threat j urisprudcncc m
threaten the continued viability of Brandcnhurg protections in a variety
of contexts including the one at issue in Claiborne Hardware.

16X. /d.
169. C/ Republican Party of Minn. v. White, 536 U.S. 765, 793 (2002) (Kennedy . .1.
concurring) ("The speech at issue here docs not come within any of the exceptions to the First
Amendment recognized by the Court. ·Here. a law is directed to speech alone where the srecch in
question is not obscene, not dcliunatory. not words tantamount to an act otherwise criminal. not an
impairment or some other constitutional right. not an incitement to lawless action. and not calculated
or likely to bring about imminent harm the State has the substantive rower to prevent. :--.io I[Jrthcr
inquiry is necessary to reject the State's argument that the statute should be urhcld."') (citing Simon
& Schuster. Inc. v. Members or the N.Y. State Crime Victims Hd., 502 U.S. 105. 124 (19lJ1)
(Kennedy. J. concurring)).
170. Sec sllfJra note 136 (discussing the lighting words doctrine).
171. Sec Claihornc HardHw·e. 45X U.S. at lJ27 2X.
172. /d. at 927.

173. /d. at '12X.
174. Watts v. United States, 3lJ4 U.S. 705 ( 1%9).
175. Sec Claihorn<' Hardwari!, 45X U.S. at lJ2X n.71 (citing Walls . .\lJ4 U.S. 705 ).
176. ,)'ee i11jia notes 205-39 and accompanying text (discussing I 'i1gi1Ji11

l'.

Block).
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Ill. TRUE THREAT JURISPRUDENCE

Initially, the Court's true threat jurisprudence seemed to track
Brandenburg in that each jurisprudence imposed limitations on the kinds
of speech that could be criminalized. However, more recently, the Court
has employed true threat jurisprudence in a way that practically extends
an invitation to lower courts to circumvent Brandenburg protections.
Until the Court addresses what to do when expression might reasonably
be described both as constituting incitement of illegal activity and as
constituting an actual threat of serious harm, the jurisprudence in this
area will continue to be in disarray.
A. Watts

Watts v. Unites States involved an individual, Robert Watts, who at
the time of the alleged threat had received his draft classification and was
supposed to report for a physical the following week. 177After announcing
that he did not plan on reporting, he suggested, '"If they ever make me
carry a rifle the first man I want to get in my sights is L.B.J.' 'They are
not going to make me kill my black brothers."' l7X Watts was convicted of
"knowingly and willfully threatening the President." 179
The Watts Court noted that "petitioner's statement was made during
a political debate, that it was expressly made conditional upon an
event-induction into the Armed Forces-which petitioner vowed would
never occur, and that both petitioner and the crowd laughed after the
statement was made." 1xo Basically, the Court held as a matter of law that
Watts had not threatened the President, explaining that "[w ]hat is a threat
must be distinguished from what is constitutionally protected speech." 1s1
Because the statement was a kind of "political hyperbole" 1x2 rather than a
threat, there was no need to address the constitutionality of the statute
under which Watts had been convicted, although Justice Douglas argued
in his concurrence that the statute was itselfunconstitutional. 1x3
Watts might be read as protective of political speech. As the

177. Watts, 394 U.S. at 706 ("According to an investigator for the Army Counter Intelligence
Corps who was present, petitioner responded: 'They always holler at us to get an education. And
now I have already received my dratl classification as 1-A and I have got to report for my physical
this Monday coming."').
178. !d.
179. !d.
I SO. !d. at 707.
181. !d.
182. !d. at 708.
183. !d. at 712 (Douglas, J., concurring) ("Suppression of speech as an effective police
measure is an old. old device, outlawed by our Constitution.").
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Claiborne Hardware Court noted, Watts had made his statement at a
public rally at the Washington Monument, and his speech was best
1 4
construed as a kind of political opposition. x Watts also might be read as
providing some guidance with respect to what constitutes a threatstatements that provide political commentary or arc said in jest do not
constitute thrcats. 1xs That said, the Court did not provide a careful
analysis of the kinds of threats that could be criminalizcd without
violating constitutional guarantees, leaving that task to be performed by
the Court at another time.
B. Rogers

Six years later, the Court would revisit the conditions under which an
individual could be convicted of threatening the President. In Ro~crs 1'.
United States, 1x6 the Court considered the conviction of George Rogers
for having made threats against Richard Nixon. Early one morning,
Rogers had wandered into a coffee shop in Shreveport, Louisiana and
had said, among other things, that he was Jesus Christ, m that he opposed
President Nixon's planned visit to China because China had a bomb that
might be used against the United States, and that he (Rogers) was the
only person who knew of that bomb's cxistcncc. 1xx In addition, Rogers
"announced that he was going to go to Washington to 'whip Nixon's
9
ass,' or to 'kill him in order to save the United States. "' 1x
The police were summoned. The arresting officer asked Rogers
whether he had threatened the President, and Rogers responded. 'Tm
going to Washington and I'm going to beat his ass off. Better yet, I wi II
190
go kill him." During this exchange, Rogers mentioned that he planned
191
to walk to Washington because he did not like cars. There is nothing in
the record about how long Rogers thought that it would take him to walk
from Shreveport to Washington D.C. or even whether he knew just how
lengthy such a trip would be. His comments arc sufficiently incredible
that it is difficult to believe that he really was making a threat against the
President.
192
Apparently, the jury had been
The Court reversed the conviction.

I X4. Sec N!\1\Cl' v. Claiborne Hardware Co.,45X U.S. XX6. 92X n. 71 ( 19x2).
I X5. Sci! Watts. 394 U.S. at 707 ("! Hjoth rctitioner and the crowd laughed alicr the statement

was made.").
I X6. Rogers v. United States. 422 U.S. 35 ( 1975 ).
I X7. !d. at 41 (Marshall . .I. concurring)
I XX. !d. at 41 42.
I X'!. /d. at 42.
190. !d
191 /J.
192. Si!c id. at 41 (majority orinion).
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reluctant to convict. After the jury had deliberated for two hours, the
foreman sent a note to the trial judge asking whether the court would
accept a verdict of "[g]uilty as charged with extreme mercy of the
Court." 193 When the judge responded that such a verdict would be
194
acceptable, the jury returned a guilty verdict five minutes later. The
Rogers Court reasoned that the "the trial judge's response may have
induced unanimity by giving members of the jury who had previously
hesitated about reaching a guilty verdict the impression that the
recommendation might be an acceptable compromisc." 195 The Court then
reversed and remanded the case.
The Rogers Court focused on a "potential defect in the vcrdict" 196
and thus saw no need to explicate the true threat jurisprudence. However,
Justice Marshall took the opportunity in his concurrence to express his
concern that construing the statute broadly created a "substantial risk of
conviction for a merely crude or careless expression of political
cnmity." 197 He suggested that the "statute should be construed to
proscribe all threats that the speaker intends to be interpreted as
expressions of an intent to kill or injure the Prcsident." 1n By this, Justice
Marshall did not mean that it would have to be shown that the speaker
had intended to carry out the threat, since "threats may be costly and
dangerous to society in a variety of ways, even when their authors have
no intention whatever of carrying them out." 199 Rather, it would have to
be established that the individual had intended that his statement be
construed as a threat.
The danger perceived by Justice Marshall was that using a more
lenient interpretation might subject a defendant to "prosecution for any
statement that might reasonably be interpreted as a threat, regardless of
the speaker's intention." 200 While Justice Marshall did not spell out his
position as much as might have been desired, he argued that "to permit
the jury to convict on no more than a showing that a reasonably prudent
man would expect his hearers to take his threat seriously is to impose an
unduly stringent standard in this sensitive arca." 201 That said, Justice
Marshall did not believe that one could only convict upon the speaker's
admission that he intended to harm the President:

193.
194.
195.
190.
197.
19R.
199.
200.
20 I.

!d. at 3o.
Sec id. at 37.
!d. at 40.
Sec id. at 3X.
/d. at 44 (Marshall, .1. concurring).
!d. at 47.
!d. at 4o 47.
/d. at 47.
/d. at 4~.
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[Plroof of intention would, of course, almost certainly turn on the
circumstances under which the statement was made: if a call were made
to the White House threatening an attempt on the President's life within
an hour, for example, the caller might well be subject to punishment
under the statute, even though he was calling from Los Angeles at the
time and had neither the purpose nor the means to carry out the
202
threat.

Justice Marshall believed that if the jury had been given the
appropriate instruction regarding intent, they would never have found
that Rogers "actually intended or expected that his listeners would take
201
his threat as a serious onc."
Indeed, there was reason to believe that
Rogers may not even have been sober when making these statements;
Rogers was an alcoholic who was in a coffee shop early in the morning
204
behaving in a loud and obstreperous way.
While Justice Marshall's limitation on what might constitute a true
threat might have made a difference in the case of George Rogers, it
would not have proven particularly effective in some of the other cases.
For example, a statute criminalizing threats might well have been applied
against Charles Evers, since a jury might have found that his speech was
intended to be taken as a serious threat against those who did not honor
the boycott. Individuals who heard or saw the events at issue in
Brandenburg might well have been intended to feel and actually felt
seriously threatened, whether their exposure to the cross burning was in
person or as a result of watching local television. Indeed, the most recent
true threats cases involved cross burnings. But this means that
Brandenburg and Claiborne Hardware might well have had much
different results under a true threat analysis.
C. Black
205

In Virginia v. Black,
the Court considered the constitutionality of
convictions arising out of two different cross burnings. One of the cases
involved Richard Elliott and Jonathan O'Mara, who had attempted to
201
burn a cross in the yard of James Jubilcc, ' an African-American who
207
lived next to Elliott.
Jubilee had complained to Elliott's mother about shots being fired
20
behind the Elliott homc. x Elliott and O'Mara, who were not members of
202. !d.
203. ld
204. ld al 41.
205.

Virginia

Y.

206. !d. at 350.
207. /d.
20X. !d.

Black. 53X U.S. 343 (2003).
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the Klan, had attempted to bum a cross on Jubilee's property in
retaliation for his having made that complaint. 209 When seeing the
partially burned cross on his property early the next day, Jubilee became
very nervous, not knowing what to expect next. 210
The other cross burning did not involve retaliation for a perceived
slight. Rather, Barry Black led a Klan rally at which a cross was burned.
The burning took place on private property with permission of the owner
211
just off a state highway. Rebecca Sechrist, who watched the rally, felt
"awful" and "terrible" when she saw the cross bumed. 212
The Black plurality noted that "while cross burning sometimes
carries no intimidating message, at other times the intimidating message
213
is the only message conveyed." Further, "when a cross burning is used
to intimidate, few if any messages arc more powcrful." 214 Indeed, those
burning a cross as a method of intimidation often intend that the
"recipients of the message fear for their livcs." 215
When analyzing the constitutionality of the Virginia statute 216 under
which these individuals were convicted, the Black plurality discussed
true threats jurisprudence, explaining that true threats include "those
statements where the speaker means to communicate a serious
expression of an intent to commit an act of unlawful violence to a
particular individual or group of individuals."217 It is not necessary that
the speaker "actually intend to carry out the thrcat,"m at least in part,
because "a prohibition on true threats 'protect[s] individuals from the
fear of violence' and 'from the disruption that fear engenders,' in
addition to protecting people 'from the possibility that the threatened
violence will occur. '"219 The plurality summed up the jurisprudence as

209. !d.
210. /d.
21 I. !d. at 348 ("On August 22, 1998, Barry Black led a Ku Klux Klan rally in Carroll
County, Virginia. Twenty-five to thirty people attended this gathering, which occurred on private
property with the permission of the owner, who was in attendance. The property was located on an
open field just off Brushy Fork Road (State Highway 690) in Cana, Virginia.").
212. !d. at 349.
213. !d. at 357.
214. !d.
215. !d.
216. !d. at 348 (Virginia's cross-burning statute provides: "It shall be unlawful for any person
or persons, with the intent of intimidating any person or group of persons, to bum, or cause to be
burned, a cross on the property of another, a highway or other public place. Any person who shall
violate any provision of this section shall be guilty of a Class 6 felony. Any such burning of a cross
shall be prima facie evidence of an intent to intimidate a person or group of persons." (quoting VA.
CODE ANN.~ 18.2-423 (2003)) (internal quotation marks omitted)).
217. !d. at 359 (citing Watts v. United States, 394 U.S. 705, 708 ( 1969)).
218. /d.at359-60.
219. !d. at 360 (alteration in original) (quoting R.A.V. v. City of St. Paul, 505 U.S. 377,388
(1992)).
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follows: "Intimidation in the constitutionally proscribablc sense of the
word is a type of true threat, where a speaker directs a threat to a person
or group of persons with the intent of placing the victim in fear of bodily
harm or dcath." 220 The Court noted in addition that "some cross burnings
221
fit within this meaning of intimidating spccch."
The Black plurality suggested that "Virginia's statute docs not run
afoul of the First Amendment insofar as it bans cross burning with intent
222
to intimidate."
However, a different part of the statute was
constitutionally infirm, namely, that section creating a rebuttable
presumption that anyone burning a cross had the intent to intimidatc. 221
The plurality reasoned that the prima facie provision failed to distinguish
among a number of possible cross burnings: (I) "a cross burning done
with the purpose of creating anger or resentment [versus l . . . a cross
burning done with the purpose of threatening or intimidating a victim"; 224
(2) "a cross burning at a public rally [versus] ... a cross burning on a
225
neighbor's lawn";
(3) "the cross burning directed at an individual
[versus] . . . the cross burning directed at a group of like-minded
226
belicvcrs"; and (4)"a cross burning on the property of another with the
owner's acquiescence [versus] ... a cross burning on the property of
. hout t he owner ' s permiSSIOn.
. . "727
anot her w1t
The plurality was correct to point out that each of these factors might
play a role in determining whether the expression was constitutionally
protected, although there was too little discussion of the respects in
which these different factors might be significant. For example, after
noting that "a cross burning, even at a political rally, arouses a sense of
anger or hatred among the vast majority of citizens who sec a burning
cross,"m the plurality explained that "this sense of anger or hatred is not
229
sufficient to ban all cross burnings. "
Yet, the plurality's suggestion that this sense of anger or hatred is not
enough to ban all cross burnings is ambiguous. It might mean that merely
because a cross burning would cause anger in the vast majority of
citizens cannot justify banning a cross burning that docs not arouse
negative emotions in anyone who in fact saw it, e.g., because the harm
must not only be foreseeable but must actually occur. Or, it might instead
220. !d.
221. !d.
222. !d. at 362.
223. See id. at 364.
224.

ld at 366.

225. !d.
226. !d.

227. !d
228. !d.
229. !d.
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mean that even in those instances in which anger or hatred has been
aroused, that without more will not suffice to justify banning a cross
burning.
Many kinds of protected expression foreseeably and actually cause
hearers to be angry; thus it seems doubtful that the plurality thought
expression causing anger would never be constitutionally protected.
Presumably, the plurality is suggesting that even a cross burning causing
anger or resentment cannot constitutionally be proscribed merely because
the message is unwelcome. One would in addition need to show, for
example, that the cross burning constituted fighting words, 230 although
R.A. V. v. City of St. Paul suggests that even prosecutions of cross
burnings under the fighting words exception arc subject to certain
limitations. 231
When discussing whether permission had been obtained for burning
a cross on private property, the plurality seemed to be contrasting a cross
burning intended purely as a symbol of political solidarity with a cross
burning intended purely as a message of intimidation. But there are a
whole range of possibilities that arc simply being ignored by such a
characterization. Suppose, for example, that a cross had been burned on
Elliott's property with permission as part of a Klan rally. Further suppose
that the fiery display had been intended to serve two purposes-to
communicate a feeling of solidarity to other Klan members and to
communicate a threat of serious harm to James Jubilee. While it would
be true that the cross burning had been conducted with the property
owner's permission, that might have been taken to augment rather than
diminish the threatening nature of the expression, because Jubilee would
reasonably believe that his neighbor endorsed the views of the Klan.
When discussing the emotions that might be aroused at a Klan rally
cross burning, the plurality simply ignored the possibility that an
onlooker might feel threatened and intimidated by such a display. It is as
if the plurality envisioned a cross burning at a rally miles away from
anyone who was not a Klan member. But such a characterization does

230. q: R.A.V. v. City of St. Paul, 505 U.S. 377.380 (1992) (The Minnesota Supreme Court
construed the St. Paul Bias-Motivated Crime Ordinance as prohibiting fighting words. The statute
provided: '"Whoever places on public or private property a symbol, object, appellation,
characterization or gratliti, including, but not limited to, a burning cross or Naziswastika, which one
knows or has reasonable grounds to know arouses anger, alarm or resentment in others on the basis
of race, color, creed, religion or gender commits disorderly conduct and shall be guilty of a
misdemeanor." (quoting ST. PAUl., MINN. LEGIS. CODE~ 292.02 ( 1990))).
231. See id. at 391 (The Court held the St. Paul ordinance unconstitutional because: "lit]
applies only to 'fighting words' that insult, or provoke violence, 'on the basis of race, color, creed,
religion or gender.' Displays containing abusive invective, no matter how vicious or severe, are
permissible unless they arc addressed to one of the specified disfavored topics. Those who wish to
use 'fighting words' in connection with other ideas -to express hostility, for example, on the basis
of political affiliation, union membership, or homosexuality- are not covered.").
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not make sense for two distinct reasons. First, were that the scene
envisioned, the plurality would have been offering a non sequitur when
pointing out that most people seeing such a display would feel anger or
hatred. Ex hypothesi, the display would only have been seen by Klan
members and they presumably would not have negative reactions to such
a display. Further, the geographically isolated cross burning seen only by
Klan members would have little relevance to the case at bar. The Klan
rally and cross burning at issue in Black occurred close to a public
highway, 232 where individuals in cars passing by would doubtless sec the
display. 233 In addition, there had been testimony that an individual
witnessing the Klan rally at issue in Black had felt awful and terrible
234
when seeing that fiery display.
Suppose that the location had been chosen precisely because
passersby would find the fiery display threatening. Then the plurality's
discussion of a cross burning directed solely at believers would have
failed to capture a crucial clement of what had happened. Nonetheless, if
the plurality envisioned the cross burning as solely directed at believers,
that would help explain why the reversal of Black's conviction was
upheld, while the opinion involving Elliott and O'Mara was vacated with
a remand for further procccdings. 235 If, as seems likely, it could be
established on remand that Elliott and O'Mara had attempted to burn a
236
cross with the intent to intimidatc,
then constitutional guarantees
would not immunize their expression from prosecution.
Given the possibility that the Klan cross burning was intended both
to communicate a message of solidarity with fellow believers and to
intimidate, the Black plurality should have vacated the state supreme
court holding with respect to Black as well, remanding the case to give
the jury the opportunity to decide whether the cross was being burned at
least in part "to communicate a serious expression of an intent to commit
an act of unlawful violence to a particular individual or group of
individuals." 237 If so, then the question would have been whether the
intimidating speech was protected because it attempted to communicate a
political view or unprotected because it communicated a threat of serious
232. See Black, 53 X U.S. at 34X.
233. Scc id. ("During the approximately one hour that the sheriff was present. about 40 to 50
cars passed the site, a 'few' of which stopped to ask the sheriff what was happening on the
property.").
234. !d. at 349.
235. !d. at 367 6X.
236. Cf id. at 357 CIA Is the cases of respondents Elliott and O'Mara indicate, individuals
without Klan afliliation who wish to threaten or menace another person sometimes usc cross burning
because of this association between a buming cross and violence."). One inlcrs that the Court is
quite contidcnt that jury would lind on remand that Elliot and ()'Mara had in litct burned the cross
with the intent to intimidate.
237. !d. at 359 (citing Walls v. United States, 394 U.S. 705. 70X ( 1969)).
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harm.
Perhaps, borrowing from fighting words analysis, 238 the Black
plurality believed that the Klan cross burning at issue, although
intimidating to some, did not pick out a person or group with sufficient
particularity to qualify as a true threat. According to such an analysis, a
threat would only be punishable if it were clear which person or group
had been threatened. Yet, such a requirement does not seem plausible.
Someone who threatens to detonate a bomb somewhere in New York
City would not have identified with particularity those at risk of harm.
Nonetheless, the would-be detonator would presumably not be
immunized for causing a panic merely because that person failed to
specify where the detonation would take place and thus which groups
were at risk.
Regrettably, the Black plurality offered no explanation for why there
was no need for a remand with respect to the intent behind the Klan cross
burning. Further, the rationales offered for making true threats
punishable-protecting people from the fear of violence, preventing the
disruption that such fear can engender, and reducing the probability that
the harm will in fact occur239-would seem equally applicable whether or
not the speech was political. After all, one might reasonably fear an event
that is objectively unlikely to occur. Further, one might take steps to
reduce the likelihood that the undesirable event would take place. But
this means that the rationales underlying true threat jurisprudence would
support criminalizing expression that might otherwise be protected under
Brandenburg.
IV. CONCLUSION

John Stuart Mill spelled out some of the reasons that speech must be
protected, including not only the truth-reinforcing aspects of a robust
policy protecting free speech but also that an act's bad consequences
should not be attributed to a speaker if the actor had time to deliberate
before acting. Important clements of that view were eventually embraced
by Justices Holmes and Brandeis and, even later, incorporated into
Brandenburg.
The justifications for protecting advocacy are not directly applicable
238. Cj: Cohen v. California, 403 U.S. 15, 20 ( 1971) ("No individual actually or likely to be
present could reasonably have regarded the words on appellant's jacket as a direct personal insult.
Nor do we have here an instance of the exercise of the State's police power to prevent a speaker
from intentionally provoking a given group to hostile reaction.") (citing Feiner v. New York, 340
U.S. 315 (1951): Terminello v. Chicago, 337 U.S. I (1949)). The plurality might have envisioned
this as a message of solidarity to co-believers and thus not a threat against particular individuals.
239. Sec Black. 538 U.S. at 360 (quoting R.A.V. v. City of St. Paul, 505 U.S. 377, 388
(1992)).
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to true threats, especially when the focus of the harms caused by true
threats involves the fear and disruption resulting from the threat itself.
But if indeed these have constitutional weight, then it is not clear why
they arc not considered in the Brandenburg analysis as well. For
example, when an individual is targeted she may not care whether the
expression at issue is directed to cause others to commit violent acts or
instead involves a threat by the speaker. Either way, the target may feel
frightened and may have to take steps to protect herself.
The Brandenburg line of cases makes clear that it is not always easy
to say whether a particular expression is better characterized as advocacy
or, instead, as a threat. Indeed, some expressions may be intended to be
both. But the Court has never faced the difficulties posed for First
Amendment jurisprudence by the possibility that particular expression
might reasonably be construed as (I) advocacy, (2) a true threat, or (3)
both. Instead, the Court has pretended that there was only one
characterization that might reasonably be offered and then has analyzed
whether the expression was protected in light of the chosen
characterization.
The Court's approach is disappointing in a number of respects. It
provides no guidance to lower courts who must decide whether speech is
advocacy rather than a true threat-a choice that is quite important
because certain protections arc afforded under Brandenburg that arc not
afforded under true threat jurisprudence. Nor docs the approach provide
any guidance with respect to what a court should do if the challenged
expression might reasonably be categorized as either. In practice, the
Court has shied away from categorizing arguably political statements as
true threats, although the Court has never admitted to doing so.
The current jurisprudence is chaotic, at least in part, because of the
Court's refusal to address the extent to which threatening advocacy is
constitutionally protected. While one can hope that the Court will soon
offer guidelines that help to distinguish between advocacy and threatshelping lower courts understand which expression is protected even
when reasonably construed as either-the Court's track record in this
regard has been disappointing. The most likely scenario is that the Court
will continue to refuse to address the relevant issues, inducing lower
courts to decide relevantly similar cases differently and adopting an
approach that neither protects speech nor increases our security.

